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This paper presents the findings of a study to identify the nature of health and safety risks faced
by Hong Kong-based employees who are required to travel and work overseas, together with human
resource policies and procedures that are used by Hong Kong employers to manage and respond to
such risks. The first part of this Paper discusses the extent to which a Hong Kong-based employer’s
duty of care for the health and safety of its employees has extra-territorial application by reference to
legal duties imposed upon an employer at common law and by health and safety-related legislation, as
well as broader obligations arising from principles of corporate social responsibility. The second part
of this Paper presents the research findings from the study together with recommendations to inform
best practice human resource policies and procedures with a view to improving the management of
health and safety for employees required to travel and work overseas.

01

With Hong Kong's position as a major financial
centre and a commercial hub in the Asia Pacific
region, and with the impact of globalisation
resulting in increased transnational business
opportunities, Hong Kong based companies
are faced with an ever-increasing requirement
to send their employees abroad on business-
related activities. As a result the modern day
workplace has changed dramatically in terms
of the demands it places upon employees.
Many employees are expected and required to
be mobile, flexible and ready to travel at short
notice in pursuit of business opportunities,
or to manage operations, personnel or crises
overseas. Others are required to spend longer
periods of time on assignment or secondment
in a foreign jurisdiction as part of their training,
knowledge exchange or career development.

Whilst many employees welcome the prospect
of overseas travel and assignments, employees
travelling and working overseas may be
exposed to a number of risks that fall outside
of the scope of risks contemplated by health
and safety management systems applicable
to workplaces in Hong Kong. For instance,
employees who contract an illness or pandemic
disease may, in countries with weak healthcare
infrastructure, be exposed to an increased
level of risk. Employees assigned overseas
for lengthy periods can face psychological
risks such as depression, and extreme solitude
brought on by being in remote or unfamiliar
surroundings. As borders open and markets

emerge in areas that are politically, socially or
economically unstable, risks related to personal
safety and security present alongside more
readily assumed health-related risks. Cases
such as the CBS News Foreign Correspondent
Lara Logan who was sexually assaulted by
a mob amidst a riot in Egypt, and Google's
regional marketing head Wael Ghonim who
was captured by Egyptian rioters and held for
10 days, are vivid illustrations of the security
risks inherent in working in countries with weak
governance and palitical instability. Perhaps of
greater concern in recent times is the fact that
security risks are not just present in locations
that might be commonly perceived as high-
risk, but have emerged in seemingly low-
risk destinations such as Sydney, Paris and
Brussels, which have all suffered from terrorist
attacks involving civilian casualties.  When
employees are involved in incidents that occur
during times when they are not involved in
work-related activities, unless they are covered
by insurance, there may be no obvious remedy
for any loss or injuries they sustain. Most travel
insurance policies, in any event, do not cover
claims relating to personal injuries or loss of
eamings in the event that the employee is
unable to work for a period of time or unable
to return to work at all, increasing the likelihood
of an employee looking to his or employer for a
remedy. This Paper sets out to identify the risks
faced by employees and employers as they face
this changing landscape, and to offer practical
recommendations to mitigate such risks.

T Principal Lecturer and Associate Director, Centre for Comparative and Public Law, Faculty of Law, University of Hong Kong.
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The Nature and Extent of an
Employer’s Duty of Care

The legal duty of care owed by employers to
employees whilst they are working in Hong Kong
arises out of obligations imposed by health and
safety legislation designed to regulate health
and safety standards in the workplace, as well
as aduty of care arising under the common law.?
Breach of the statutory duty of care or of the
common law duty of care enables an employee
to bring a civil claim against the employer for
losses suffered as a result of the breach of duty
of care. These losses can include the cost of
any medical care or out-of-pocket expenses,
compensation for the pain and suffering
associated with any physical or mental injury,
and loss of past and future earnings in the event
that an employee is unable to work for a period
of time or has reduced earning capacity as a
result of the injuries suffered. An employee who
is injured at work by accident or who suffers
from certain occupational diseases has the right
to receive compensation from his employer
under a compulsory insurance-based no fault
scheme. Receipt of compensation under this
scheme does not preclude an employee from

bringing a civil claim, subject to principles of
double recovery.

(i) Common Law Duty of Care

At common law, the duty of care owed by the
employer to the employee is established on
the basis of the existence of an employment
relationship. The duty of care is an affirmative
duty, requiring positive action by the employer
to ensure the safety of workers. The duty of
care s a single duty, though it is often referred to
as fourfold, to provide: competent co-workers;
a safe place of work safe plant and toaols;
and a proper system of work with effective
supervision. The duty is not anabsolute one, but
rather requires an employer to take reasonable
care to provide a safe place of work. The duty
of reasonable care is a personal, ‘non-delegable’
duty. It is thus no defence for an employer to
say that he has delegated his responsibility to
the employee himself or to another company
to which the employee is assigned, even if the
workplace is located overseas.

Lee Wai Man v Wah Leung Finance Ltd [2004] 1 HKLRD 1023

The employee was employed as a project manager to manage the construction of a building
in Shanghai. During a site inspection the employee was blown by a sudden gust of wind into
an unguarded hole that had been created for the installation of water pipes, and fell nine floors
to his death. The employer denied liability on the basis that the worksite was in Shanghai and
the employer, based in Hong Kong, could not reasonably ensure safe conditions on the site.
The court found the defendant in breach of its non-delegable duty to take reasonable care
for the deceased employee's safety, because it had not itself taken any steps to inspect the
site and satisfy itself that the Shanghai developer or main contractor in charge of the site
had adopted a safe system of work. The court held that because the developer and the
employer were both subsidiary companies within a group of companies headed by a public
listed company in Hong Kong the employer was in a position to have much more say and
control over the safety procedure adopted at the site. Since the employer had delegated its
non-delegable duty to a third party, it had to bear the consequences of the failure of the third
party to ensure the reasonable safety of the employee.

2 For a comprehensive account of the duty of care owed by employers towards employees working in Hong Kong see R. Glofcheski,
Chapters 9-11 in R. Glofcheski and F. Aslam (eds.) Employment Law and Practice in Hong Kong (Sweet & Maxwell Asia, 2nd Edn, 2016).
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In a similar ruling an off-site contractor's contractual undertaking to an employer to provide a safe
place of work to the employer's workers on the contractor’s site was held to be insufficient to discharge 03
the employer’s duty of care.

Ng Koon Ki v Hilti (Hong Kong) Ltd [2004] 2 HKLRD 634

The employee was a technician who was given the responsibility of anchor testing on
construction sites. The work was considered by the court to be ‘dangerous work which required
the technician to go on to a construction site, an inherently dangerous place, and to work at a
height, on the exterior of the building, again an inherently dangerous place of work” There was
evidence that the employee had attended a one day safety course but this was considered by
the court to be perfunctory in its coverage of topics and attended by the employee primarily
in order to gain access to the sites rather than to gain a proper appreciation of safety training
related to the performance of this type of work. The court held that in the circumstances the
employer should have itself inspected the site to ensure safe working platforms.

“The primary obligation for a safe systerm of work must lie with a workman's immediate employer.
If he Is to send his workman to other places to undertake the work that he has contracted to
do, he must have in place a proper system of inspection to ensure that working conditions for
his employees are safe. He must have in place a proper system of training for his employees to
ensure that they know when they are encountering unsafe working conditions. His employees
should have been instructed that if the working conditions are not safe, they should decline to
undertake the work until such time as working conditions are made safe. Hilti did none of these.
The only step that It took was to make a contractual provision for the contract on the site to
provide a safe working platform.” — per Saunders J.3

The duty on an employer to take all reasonable care to ensure the safety of an employee working
abroad can extend to a requirement to ensure that an employee has received medical advice and
taken preventative measures when travelling to an area that has a risk of disease.

Palfrey v Ark Offshore Ltd [2001] All ER 304

The employee had died from malaria after travelling to West Africa in order to work on an oil rig
operated by a third party. The trips involved an overnight stay on an island where the employee
had been bitten by mosquitoes. The employer was found to have breached its duty of care by
failing to ensure that employees went to see a doctor or took other medical advice to receive
relevant inoculations.

The duty extends to a requirement to carry out a risk assessment to assess the suitability of proposed
transport arrangements for an employee whilst overseas. Two negligence claims brought in the U.K.
in 2015 illustrate the application of the duty of care in these circumstances.

3 [2004] 2 HKLRD 634 at para. 32.
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04 Dusek v StormHarbour Securities LLP [2015] EWHC 37 (QB)

The High Court held that the employer owed its employee a duty to take reasonable care to
ensure that he was not subject to unnecessary risk when he was required to take a chartered
helicopter ride abroad in the course of his employment. Although the employer had not
chartered the flight itself, it was nonetheless held liable for breach of the duty of care on the
grounds that it knew that the flight involved obvious potential dangers since it was passing
over a remote, inhospitable, inaccessible and mountainous area in the Peruvian Andes, and
yet had failed to inquire into the helicopter company's safety record, or whether the Peruvian
company which chartered the flight had flown with the helicopter company before, had carried
out a risk assessment or had made any investigations concerning the safety of the flight. The
court held that the employer had a duty to take reasonable care to safeguard its employee
from the danger involved. In the circumstances of the case that required the employer to
‘make at least some form of inquiry into the safety of the trip and carry out some form of risk
assessment’. The employer's failure to do so breached its duty of care to its employee, and
was held to be a cause of his death when the helicopter crashed, killing all the passengers.
The court held that there were readily available safe alternatives to the chartered flight, and
that if the employer had enquired about the safety of the flight they would have ordered their
employee not to take it.

After the verdict the deceased employee's wife made the following statement:

"My husband's life was thrown away by StormHarbours disregard for his safety ... | can tell my
children that today's decision will hopefully change the way that other employers approach
business travel to remote regions of the world, and if that means that even just one less wife, child
or parent suffers what we have had to suffer over the last two and a half years, then something
positive has come out of this pain.™

Cassley v GMP Securities Europe LLP [2015] EWHC 722

An employee was killed when a private charter flight he took in the course of his employment
crashed between Cameroon and the Republic of Congo. The primary cause of the crash was
held to be pilot error, a matter which the employers could not have identified or done anything
about prior to the flight. The court held that the employer had breached its duty to take
reasonable care to ensure that its employee was reasonably safe when travelling in the course
of his employment. The employer should have satisfied itself that the trip was reasonably safe
by, among other things, asking the charterer about the carrier, the route, how the charterer
had satisfied itself that the proposed flight was safe, whether the carrier had an air operator's
certificate, the carrier's insurance position, whether the carrier had been recommended, and
whether the charterer had used the carrier before to its satisfaction. Although the court found
that there had been a breach of duty, the claim failed on the grounds that the breach of duty
was not causative of the death of the employee.

4 The wife's emailed statement was reported by Bloomberg on January 19, 2015: http://www.bloomberg.com/news/articles/2015-01-19/
stormharbour-liable-for-banker-s-death-in-chopper-crash
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An employer's duty of care extends to taking
reasonable steps to guard employees
from victimisation or harassment by fellow
employees,® and to guard employees from
criminal assaults or injuries in carrying out their
tasks.® Where one type of employment is more
dangerous than another, the duty of care is more
onerous. In the context of working or travelling

overseas, particularly in or to locations that
are not as safe as Hong Kong, the courts have
held that employers need to exercise a greater
degree of care. Again, this is not an absolute
duty;, where the employer cannot eliminate the
risk, its duty is to take reasonable precautions
to reduce the risk as far as possible.

Li Hoi Shuen v Man Ming Engineering Trading Co Ltd- [2006] 1 HKCFI 53

Part |

An employee who was provided accommodation by his employer whilst he was working in
mainland China was murdered by two of his fellow sub-ordinate workers who were sharing
the accommodation with him.  The court held that the employer was under a duty to provide
accommodation that was safe. The duty of care was held to be more onerous where the
employee was required to work outside of Hong Kong:

“This is particularly so in a place like mainland China which is renowned for its level of criminal
activities especially in small cities where the employee is unfamiliar with the local circumstances
and has no knowledge of the level of public security there. A foreigner makes a good and
vulnerable target for criminal activity. On the other hand, the employer is in China to do business
in mainland China. He is more familiar with the local circumstances and has the resources to
ensure his employee’s safety. The employer must see to it that his employee is reasonably safe
in using the accommodation which he provides for the employee whom he causes to work in a
place which the employee is not familiar with and where his personal safety is at risk. The duty
of care which an employer has to discharge for his employee working in the mainland is more

onerous than that owed to his employee working in Hong Kong.” - Per Deputy Judge To

In the L/ Hoi Shuen case the court regarded the
risk of violence as a “very real one’, given that
the subordinate workers were ‘out-of-province
workers” who came from “poor and remote
areas in the mainland where people may have
different ideas as to moral and social values'
It is instructive that the Court considered that
the risk of violence could have been avoided by
measures which could have been implemented
at minimal cost: the employer could have
instructed the employee not to reside in the
warehouse or prohibited the two subordinates
from residing there, or installed locks and
partitions in the part of the warehouse occupied
by the employee.

(i) Occupational Health and Safety Ordinance
(Cap. 509) (OSHO)

Section 6(1) of OSHO provides that ‘every
employer must, so far as reasonably practicable,
ensure the safety and health at work of all the
employer's employees’® A person is “at work”
only during the time when the person is actually
at a workplace. OSHO has a broad definition of
‘workplace” which is construed as being, with
certain exceptions, "any place where employees
work”.

The statutory duty extends to: providing or
maintaining plant and systems of work; making
arrangements for ensuring safety and absence

05

[2006] 1 HKC 349 at para 41.

® N o o«

Cheung Chak Fui v Sun Hing Organization Plastic Management Ltd (unrep., HCPI 91/2008, [2011] HKEC 1299.
Wong Wai Ming v Hospital Authority [2000] 3 HKLRD 612 (at first instance) and [2001] 3 HKLRD 209, CA.

A comparable duty is imposed on ‘proprietors’ in the industrial sector by section 6A of the Factories and Industrial Undertakings Ordinance

(Cap. 59) (FIUO). A ‘proprietor’ is defined as including the person for the time being having the management or control of the business

carried on in the workplace.
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The Nature and Extent of an Employer’s Duty of Care

of risks to health in connection with the use,
handling, storage or transport of plant or
substances; providing all necessary information,
instruction, training and supervision to ensure
the safety and health at work of employees;
maintaining the workplace in a condition that is
safe and without risks to health, and providing
or maintaining a working environment for
employees that is safe and without risks to
health. Regulations made under OSHO impose
obligations upon employers to provide for
accident prevention, fire precautions, workplace
environment control, hygiene at workplaces,
first aid and manual handling operations. These
duties are not absolute; rather they impose a
duty to take measures to ensure, so far as is
reasonably practicable, health and safety. The
expression ‘so far as is reasonably practicable’
goes beyond that of reasonable care, and
suggests a consideration of the risks known at
the time of the accident, and a consideration
of what measures would be reasonably
practicable to ensure health and safety in light
of those risks.

Failure to comply with the statutory duty of
careis a criminal offence for which an employer
is liable on conviction to a fine. An employer
who fails to comply “intentionally, knowingly or
recklessly” also faces a term of imprisonment
of up to six months. Directors, secretaries,
managers and other officers may be liable
for prosecution under the OSHO if an offence
has been committed with their consent or is
attributable to their neglect.

Although  OSHO has no extraterritorial
application, there appears to be no reason in
principle why a Hong Kong employer could
not be prosecuted for breaches of OSHO even
though the injury or accident has occurred
overseas where the failure to exercise the duty
of care causing the injury occurred in Hong Kong

(e.qg. failure to provide all necessary information,
instruction, training and supervision to ensure
the safety and health at work of employees).”
Whilst primarily OSHO imposes criminal liability,
breach of its provisions may expose an employer
to ligbility in a civil claim for breach of statutory
duty.'® Section 62 of the Evidence Ordinance
provides that a person convicted of a criminal
offence will, for the purposes of a civil action,
be presumed to have committed that offence.
Thus, where the wrongful act comprising the
criminal element of the offence includes the
same elements needed to establish civil liability,
the plaintiff can prove his civil case without the
need to adduce further evidence."

(i) Employee’s Compensation Ordinance
(Cap. 282) (ECO)

The right to compensation under the ECO is
no fault based; in other words, an employee is
not required to prove negligence or fault on the
part of the employer; the right to compensation
arises out of the existence of an employment
relationship. Section 5(1) of the ECO requires
the employer to pay compensation to
employees who suffer ‘personal injury by
accident arising out of and in the course of the
employment”.  The ECO has extra-territorial
application; it applies not only in cases where
an employee has suffered an injury in the
workplace, but also where an employee is
injured outside of Hong Kong."” Further, section
5(4)(g) of the ECO provides that an accident
shall be deemed to arise out of and in the
course of the employment if it happens while
the employee, with the employer's express or
implied permission, is travelling by any means of
transport for the purposes of and in connection
with his employment between Hong Kong and
any place outside Hong Kong, or between any
place outside Hong Kong and any other such
place.

® The same principle is applicable to a prosecution under FIUO.

10 By contrast to the operation of OSHO breach of section 6A of FIUO does not confer a right of action in civil proceedings.
" Lee Hang Kuen v Chan Hong (unrep., HCPI 548/2002, [2006] HKEC 312).

12 Section 30B of the ECO.
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Hsu Shu Chiao v Lung Cheong Toys Ltd. (unrep., CACV 754/2001), [2002] HKEC 188 07

An employee was required to work in Guangdong, China. His employer provided transportation
from his workplace in Dongguan to Shenzhen, where he would get onward transportation
back to Hong Kong. On the day in guestion, he was required to work late and missed the
transportation. Pursuant to a standing agreement with his employer, he took a taxi that was
involved in an accident in which the employee was killed. The trial judge held that the accident
did not arise out of and in the course of employment, and that the travel was not otherwise in
the course of the employment, because it was not connected to his work.

On appeal, the Court of Appeal decided in favour of the applicant relying on s.5(4)(qg) of the
ECO. The employee was working outside Hong Kong and, at the time of the accident, he was
travelling with the permission of his employer in connection with his employment between a
place outside Hong Kong and another such place. Cheung JA observed:

" Many of the travelling cases decided in the past were in the context of a local environment
of an employee travelling to and from his work. The courts were not concerned with cross-
border travelling .. such as many Hong Kong residents are doing these days. In deciding
this case, there is no escape from this new social dimension, which takes into account of
a modern employment relationship and the practical consideration that, while a person
injured on a road in Hong Kong may be covered by compulsory third party insurance,
there is no certainty that the same protection is afforded him in another jurisdiction”.’®
- Per Cheung JA

Chan Ho Yuen v Multi Circuit Board (China) Limited [2011] 5 HKC 565

Two employees were involved in a road traffic accident on the Guang-Shen highway; one
was killed the other seriously injured. The employees had been to an annual dinner held in
the employer's factory in Shenzen. Although attendance at the dinner was not compulsory.
employees were expected to attend. Following the dinner the employees decided not to take
the transportation that had been provided by their employer to take them back to Hong Kong.
Instead, they informed their employer that they were going to a karaoke bar with another
colleague, Mr. Lee, and would return to Hong Kong in Mr. Lees car.  The District Court ruled
that the employer was not liable to pay employees’ compensation because the accident,
which had caused the death and injuries of the employees, did not occur in the course of their
employment. However, on appeal, the Court of Appeal held that the employees had implied
permission from their employer to travel back to Hong Kong in Mr. Le€'s car, and that the detour
to the karaoke bar was only a temporary interruption (2.5 hours) of the journey back to Hong
Kong. The accident had in fact occurred on the route back to Hong Kong and was accordingly
considered to be in the course of their employment for the purposes of the ECO claim.

It is instructive to note the observations made in the District Court regarding the nature of
activities that might be regarded as falling within the ‘course of employment”:

. The court should take into account the new social dimension in cross-border employment
cases in deciding what falls within the course of employment and what falls outside ... it may
be the business culture in other places that a sales employee has to entertain the clients of his
employer in karaoke parlours or even night-clubs and they can only discuss business matters in
such kind of social gatherings. Practicably and for the benefit of his work, the employee does not
have a choice and he has to attend such kind of social gatherings. There may also be cases where
the employer just asks the employee to take whatever public transport that is most convenient,
and the employer Is not concerned about the safety of the transportation concerned. In such
circumstances, | agree that the court should, for the protection of the employee, give a liberal
interpretation as to what is incidental to the course of employment and what is not.”’* Per Lok J

13 [2002] HKEC 188 at para. 26.
14 [2010] HKDC 208 at para. 119.
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The Nature and Extent of an Employer’s Duty of Care

Hong Kong Courts Take an Expansive Approach

From a legal perspective there is a clear
imposition of a duty of care on employers
in respect of the health and safety of their
employees  whilst  working or  travelling
overseas. In other jurisdictions, such as
Australia, the courts have expanded the duty of
care to include injuries sustained by employees
while undertaking non-work activities during
leisure periods. Hong Kong courts seem
increasingly willing to recognise a duty of care in
circumstances where risk or injury takes place
overseas but outside of the "workplace” or other
than in the course of work activities. How far
this will extend to include leisure activities is
hard to predict. As more and more Hong Kong
employees are required to travel overseas it is
likely that the courts will continue to construe the
employer's duty of care in an expansive manner
in order to ensure that employees who suffer
loss or injury whilst travelling on a work-related
trip are adequately protected. The rationale
being that but for the overseas business trip
or assignment, the employee would have been
safe at home, and not exposed to the risk in
question. The tragic deaths in February 2013 of
9 Hong Kong residents who were involved in the
crash of a hot air balloon in Egypt illustrate the
nature of thisissue. Inthat case all the deceased
had been travelling as tourists. However, if any
of them had been employees travelling in the
hot air balloon as a leisure activity organised by
an employer, it is arguable, that the employer's
duty of care would have extended to this type of
leisure activity, and that in the circumstances of
the case the employer would have had a duty to
ensure that its employees were reasonably safe
in using the operator of the hot air balloon.

The extent to which an expansive approach will
be taken in cases of civil unrest, terrorist threats
and natural disasters is perhaps less clear.  An
employer's legal obligation is to ensure health

and safety, so far as reasonably practicable,
which is a question of factin each case. There s
no specific legal requirement regarding how an
employer ought to respond to terrorist threats or
natural disasters, but an employer's duty of care
towards his or her employee remains, regardless
of what the risk is. What liability is likely to turn
on in a civil claim based on breach of duty of
care is the extent to which events of this nature
can be regarded as foreseeable. Understanding
the nature of and the likelihood of the risks that
an employee sent overseas may face is thus the
first step in an employer discharging its duty of
care. This requires the employer to undertake
a risk assessment. A risk assessment is an
integral part of an employer's non-delegable
duty of care.” In making a risk assessment, an
employer must take into account the location
to which the employee is required to travel,
the means and route of transportation, and
the employees individual characteristics and
any particular susceptibility of the employee of
which the employer is or ought to have been
aware. This means that employers ought to
take into account the employee’s knowledge of
the overseas destination and culture, personal
characteristics (forexample gender, age, religion,
race or ethnicity), experience and cross-cultural
competence (such as urban living experience,
international  experience, and  language
fluency), and emotional intelligence (namely,
self awareness, self management, social
awareness and relationship management) that
might expose the employee to riskin a particular
location.  An employee who has never lived or
worked outside of Hong Kong and who has not
travelled extensively may be more vulnerable
in a more dangerous urban environment such
as Lagos, Nigeria, than an employee who has
spent time working or travelling in comparable
locations.

15 See Uren v Corporate Leisure (UK) Ltd & Ministry of Defence [2011] EWCA Civ 66 in which Smith LJ observed: “It is trite law that the
common law duty of an employer to an employee cannot be delegated: see Wilson's and Clyde Coal Co v English [1959] A.C. 60. It seems to
me that the duty to undertake a risk assessment is so closely related to the common law duties of the employer that it would be remarkable
if the duty to undertake a risk assessment were delegable and yet the general responsibility for safety were not. In my view, the judge was

clearly right to hold that the risk assessment duty is non-delegable.” (At para. 71).
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Corporate Social Responsibility

Beyond an employer's legal obligation towards
employees required to travel and work overseas,
many employers accept that they owe a social
and moral obligation towards employees who
are placed in situations that expose them to the
risk of harm. Ensuring the health and safety
of employees travelling and working overseas
Is not just the right thing to do, it is a business
imperative that can help employers earn and
maintain their social license to operate.

Ensuring the health and safety of employees
who are required to travel and work abroad
is likely to have a direct impact upon the
reputation and brand of the employer, employee
morale, engagement, motivation, retention, and
business continuity. It is also likely to result in
reduced costs for avoidable expenses such as
evacuation costs, and increased productivity by
avoiding or mitigating disruption to the business.
Increasingly, this is recognised by investors, and
other stakeholders, who expect companies
to adopt health and safety measures that
comply with internationally accepted standards
designedto promotethe wellbeing of employees.
Since 2012 Hong Kong listed companies have
been required to report on health and safety
standards affecting their employees. In 2016
the HK Exchange introduced amendments
to the Environmental Social and Governance
(ESG) reporting requirements, which change
the previously voluntary reporting requirements
to an obligation to report on a ‘comply or
explain’ basis.'® Where a significant number of
an employer's employees are being required to
travel overseas, the measures taken to ensure
their health and safety ought to be disclosed as
part of this reporting requirement.

From a risk perspective, it should be noted
that employees on international assignments
generally have the choice of where to bring
a claim and may elect to bring a claim in the
country in which an accident or injury occurred,
or where the company is headquartered, where
those laws are more favourable to their claim.
Duty of care responsibilities should therefore be
construed to the highest international standards
in line with corporate social responsibility
principles rather than simply looking to be in
strict compliance with local Hong Kong laws,
since these may fall short of duty of care
obligations in other jurisdictions.

Part |
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15 A copy of the Hong Kong Exchange Environmental, Social and Governance Reporting Guide can be obtained at:
http://en-rules.hkex.com.hk/net_file_store/new_rulebooks/h/k/HKEX4476_3841_VER10.pdf




Study to Ascertain the Nature of the Risks
Facing Hong Kong-Based Employees
Whilst Travelling or Working Overseas

rart 1 @and Human Resource Policies and
Procedures Used in Response

(i) RESEARCH METHODOLOGY convenience sample was used with the
1 0 th the dual ¢ ish " assistance of the International SOS Foundation,
With the dual purpose of establishing what who solicited the participation of existing clients

typesf of ”Ski Hong'Kongfbasqu employees of International SOS in Hong Kong. The sample
have faced while working or travelling overseas, is not intended to be representative of Hong

and how Hong Kong employers are managing Kong employers as a whole, but rather was

hurman resources ',ﬂ requnse o mcreasmg selected on the basis that the participants were
global travel and international assignments likely o have had experience of dealing with

ﬁhe Quthor‘ hconducted 9 semrstru%tlurfed cases of health and security risks suffered by
Interviews with senior managers responsible for employees whilst travelling or working overseas

overseeing the health and safety of employees and therefore in a position to share experiences

0 their orgamsat\ons_ Allor the ﬁarmmparﬁs and recommendations of practical value. The
ere , basedv thomg KOﬂg’ Wf't ¢xten3|ve profile of participant employer companies and
experience In their respective functions. A personnel interviewed appears in Table 1 below.

TABLE 1. Profile of Participant Employer Companies and Personnel Interviewed

EMPLOYER TYPE OF BUSINESS POSITION OF PERSON LISTED APPROXIMATE
COMPANY INTERVIEWED IN STOCK NUMBER OF

MARKET EMPLOYEES

1 International Hotel Ownership and Director of Corporate LISTED 4,400/ 28,900
Management Human Resources Services (including all
Administration subsidiaries)
2 Energy Supplier Director of Group Security LISTED 7,360
3 Construction and Mining Functional Support Manager, LISTED 16,4601

Incident Investigation, Pre-
Contracts, Project Launch &
Security

4 Construction and Engineering Assistant Human Resources  LISTED 7,223
Manager, HK Payroll

5 Engineering and Installation Design  Group Human Resources LISTED 4,500
and Management Manager
6 International Hotel Group Group Director of Human LISTED 8,000
Resources
7 International School Head of Co-Curricular NOT LISTED 220
Activities
8 Information and Communications Head of Risk Management LISTED 23,300
Technology and Compliance
9 International School Director of Finance and NOT LISTED 300

Business Administration




Study to Ascertain the Nature of the Risks Facing Hong Kong-Based
Employees Whilst Travelling or Working Overseas and
Human Resource Policies and Procedures Used in Response

Interviews werechosenover a survey instrument
for several reasons. First, because the nature
of and treatment of accidents or injuries
sustained by an employee whilst overseas on
a work-related assignment is a sensitive topic.
Managers were likely to have been reluctant
to fill out a guestionnaire disclosing sensitive
information or data relating to their employees,
particularly if the incident occurred within a
workplace context. Thus, telephone interviews
were conducted on conditions of anonymity.
Secondly, semi-structured interviews allowed
for follow-up questions relating to challenges
and solutions, which could be used as a basis
for the development of recommendations
based on best practices, a desired outcome of
the study.

Fach participant was asked to describe the
policies and procedures that are currently in
place in their organisations to address duty
of care responsibilities towards employees
required to travel and work overseas, and to
provide real-life examples of risks faced by their

employees in the preceding 5 years. After each
interview the type of risks faced by employees
and the solutions or strategies adopted or likely
to be adopted by employers in response to such
risks was discussed with the next interviewee
for validation. The interview notes were then
reviewed to identify two sets of data: (i) the
nature of risks faced by employees who were
required to travel and work abroad, and (ii)
HR policies and procedures that were used to
manage and respond to the risks.

(i) RESEARCH FINDINGS

The interviews revealed a wide variety of both
health and security-related risks that employees
were exposed to in their work-related travel
overseas. A summary of the nature of these
risks appears in Table 2. The two most
common incidents related to accidental injuries
sustained outside of the workplace, either in
hotel accommodation or in public places, and
employees being present in locations, which
had been the subject of a terrorist attack.

TABLE 2. SUMMARY OF FINDINGS: RISKS FACED BY EMPLOYEES OF PARTICIPANT EMPLOYERS

NATURE OF RISKS FACED BY EMPLOYEES WITHIN THE PAST 5 YEARS

Terrorist Bombings

FREQUENCY AMONG
PARTICIPANT COMPANIES™

Bodily Injury due to Accident Outside of Workplace

Death Due to lliness

Express Kidnapping/Mugging

Civil Unrest Involving Violence

N NN |~ b

Zika Virus

Middle East Virus

Sexual Harassment of Female Employees

Serious lliness Requiring Evacuation

Injury due to Violent Attack

Injury Whilst Travelling in Employer-provided Vehicle

lliness due to Disease Contracted whilst Overseas

Iliness due to Food Poisoning

Earthquake

Part I
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7" The number denotes the frequency of incident, rather than the number of employees involved in each incident.
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Study to Ascertain the Nature of the Risks Facing Hong Kong-Based
Employees Whilst Travelling or Working Overseas and
Human Resource Policies and Procedures Used in Response

The employers' responses to the incidents
reported all involved measures that were part
of pre-existing policies and procedures, and
enabled the employers in guestion to respond to
each situation in a timely and effective manner.
The policies and procedures referred to by the
participants interviewed are listed in Table 3.

None of the incidents reported subsequently
became the subject matter of litigation or
dispute. The policies and procedures described
by the participants revealed an emphasis on
preventative measures, which had generally
been informed by appropriate risk assessment
procedures.

Table 3: SUMMARY OF FINDINGS: EMPLOYERS’ DUTY OF CARE POLICIES AND PROCEDURES

PREVENTATIVE MEASURES (Ranked in order of most commonly used by Participant Employer Companies)

Comprehensive travel insurance for duration of overseas travel

Air travel booked through reputable airlines

Use of approved hotels, and approved on-the-ground transportation

Provision of contact numbers and procedures for contacting 24-hour emergency assistance hotline

Use of a travel tracker app.

Briefings to employees on location-specific risks

Sign-off from senior management in event of travel to high-risk destination

Ensuring all cars or buses to be used by employees are driven by licensed personnel and equipped with seatbelts

Travel website outlining support and relevant emergency contact numbers

Use of pre-vetted travel agents

Use of only one provider to organise all of the logistics and bookings for each trip

Checking laws and regulations in overseas destinations

Providing information relating to access to medical support and advice (e.g. nearest reputable hospital)

Providing staff with risk assessment charts

Ensuring employees have had relevant vaccinations

Internal helpline in Hong Kong

For group travel, ensuring some staff are trained in first aid

Weekly check-ins to confirm employee well-being

Provision of dedicated car and driver

Ensuring employees travel with or are accompanied by someone who speaks the local language

Monitoring health conditions of workers on site

For group travel, carrying out reconnaissance trips to destinations and accommodation

RESPONSE MEASURES

Checking travel tracker app. to ensure no employees are in high-risk location

Contacting operating business overseas to confirm all staff are accounted for

Using travel tracker app. to send message to employees in high risk location

Suspending travel to high-risk destinations

Issuing SMS alerts

Evacuation




Study to Ascertain the Nature of the Risks Facing Hong Kong-Based
Employees Whilst Travelling or Working Overseas and
Human Resource Policies and Procedures Used in Response

CONCLUSION

With regard to the nature of risk to which
employees of the participating employer
companies were exposed, of particular note
was the extent to which security-related
risks featured prominently.  This was evident
both in the number of incidences reported
by interviewees and in the level of concern
accorded to this type of risk by interviewees.

All of the participating employer companies
demonstrated a high degree of awareness
regarding an employer's duty of care and all
had health and safety policies and procedures
in place, though the extent and nature of these,
insofar as they were strategically designed to
limit the extent to which employees would be
exposed to health and security-related risks
whilst overseas, varied significantly.

All of the participating employer companies
were users of comprehensive travel insurance to
cover medical and security related emergencies
experienced by their employees whilst overseas.
However, not all of the participating employer
companies had dedicated policies and
procedures in place that extended much beyond
travel insurance coverage. Most significantly,
the practice of conducting an employer-led risk-
assessment for overseas travel was limited and
ad hoc in nature.

Whilst travel insurance can provide a valuable
resource in responding to cases of emergency
it will not, by itself, be enough to discharge an
employer's duty of care particularly where the
nature of the risk to which an employee was
exposed was foreseeable. Travel insurance
will in most cases not cover any losses other
than direct out-of-pocket expenses, so it will not
provide an employee with compensation for any
injuries suffered or for loss of earnings should
the employee be unable to work for any period

due to his/her injuries. The very nature of travel
insurance is a financial risk management tool;
it cannot discharge an employer's duty of care.
Whilst response services are often embedded
into travel insurance the core responsibility
for a travel insurer is to cover expenses; there
is generally no legal responsibility to respond
to emergencies, or to help companies fulfll
their duty of care. This over-reliance on travel
insurance presents a significant risk to both
employers and employees, since it is often used
instead of rather than as a supplement to a
thorough risk assessment.

RECOMMENDATIONS

As the world of work changes in response
to the rapidly changing global marketplace,
increasing demands are being placed on
employees to travel outside of Hong Kong to
destinations that carry risk to their personal
health and safety. Hong Kong employers have
both a legal and moral obligation to do what
they can to minimise the extent of any risk to
which employees may be exposed. Health and
safety risk assessments, plans or measures
that have been designed to protect workers in
Hong Kong will rarely be adequate to discharge
an employer's non-delegable duty of care for
employees sent overseas. Employers need to
be aware of the fluctuating locality and nature
and extent of health and security risks, so they
are able to respond with adequate measures to
ensure theiremployees are informed about risks
that exist and so that they and their employees
can take steps to protect against such risks.
Many of the measures that employers can take
are low cost and easy to implement. What is
required, above all else, is a commitment on
the part of employers to ensure that adequate
health and safety policies and procedures that
are designed for overseas travel and work
assignments are in place.

Part Il
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Study to Ascertain the Nature of the Risks Facing Hong Kong-Based
Employees Whilst Travelling or Working Overseas and
Human Resource Policies and Procedures Used in Response

The recommendations that are proposed below
draw upon the policies and procedures already
in place among the employers that participated
in the study, although no one participating
employer currently adopts all of these
measures. Whilst the participating employers
are all large organisations with ample resources
many of the measures designed to ensure the

highest possible degree of safety and security
for employees when travelling overseas are low
cost practical measures that can be adopted by
any employer regardless of size or resources.

The recommendations are presented as
a 3-Pillar Risk Management Model: Policy,
Prevention, and Protection

3-Pillar Risk Management Model: Policy, Prevention, and Protection

Policy

1.

Plan, develop, organise and implement a specific health and safety policy for overseas
travel and assignments (Overseas Travel Health and Safety Policy) that sets out the
responsibilities of the employer, the responsibilities of the employee sent abroad, the
requirement for a prior risk assessment, guidance on specific practical subjects that
need to be considered, sources of further information, and a pre-travel checklist.

Measure, audit and review performance of the Overseas Travel Health and Safety Policy
and procedures on a regular basis.

Prevention

1.

Ensure that all work related travel is subject to a formal risk assessment. The Labour
Department's Code of Practice on Safety Management'® defines ‘risk assessment” as
the overall process of estimating the magnitude of risk and deciding whether or not the
risk is tolerable. It also includes the process of recognising that a hazard exists and
defining its characteristics.

Risk assessments should list the significant hazards identified in respect of both the
location and activities being undertaken by the employee, the controls and procedures
to be used to mitigate the risks, any specific actions required, and an assessment of the
residual risk. Risk assessments should include input from the employee being sent on
the particular assignment.

Employees should be provided information on the need for pre travel medical/dental
check ups, personal safety (general precautions to be taken to ensure food safety,
consumption of safe drinking water, personal security and money precautions), the
safe use of public transport and taxis, or driving abroad, and dress, religious and cultural
awareness.

An assessment should be made as to whether more robust training or support is
required for employees prior to deployment.

18 A copy of the Labour Department’s Code of Practice on Safety Management can be found at:
http://www.labour.gov.hk/eng/public/os/manage.pdf




Study to Ascertain the Nature of the Risks Facing Hong Kong-Based
Employees Whilst Travelling or Working Overseas and
Human Resource Policies and Procedures Used in Response

5. Employees should be provided with up-to-date guidance and information about
the country they are visiting including current security issues, cultural and religious
sensitivities and local embassy contact details, obtained from sources such as local
Governments, Foreign Office, and International Health Authorities (e.g. World Health
Organisation), and/or ensure employee has access to an up-to-date country travel risk
tool.

6. Require employees to communicate with someone in Hong Kong as soon as they arrive
safely at their destination and arrange for a point person for them to check in with on a
regular basis.

7. Ensure the employee uses approved forms of transport to and from the overseas
destination and for internal transport throughout the assignment.

8. Monitor situations as they unfold, keeping the business informed in the event that
decisions need to be made about staff in particular locations.

9. Where a destination exceeds a pre-determined risk threshold assess whether more
support might be required. This may include face-to-face security training, meet and
greet services upon arrival, or a security escort throughout the trip.

Protection

1. Ensure employees have access to the employer's Overseas Travel Health and Safety
Policy that outlines what employees should do in the event of an incident, for example,
who to call and how to behave so that they know how to respond to incidents in line
with the employer's Overseas Travel Health and Safety Policy and/or corporate crisis
management plan. This is likely to be informed by internal human resource policies,
as well as insurance or assistance policies that are in place. For example, an employee
injured whilst overseas may need to call the cover provider nominated on the employer's
travel insurance policy.

2. Have an internal response strategy in place dealing with how to respond and who to
communicate with when an incident occurs.

These recommendations are not intended to be exhaustive, but rather to act as a springboard for
dialogue among Hong Kong employers, employee representatives, and the Labour Department with
a view to enhancing Hong Kong employers’ awareness of their duty of care for employees working
overseas and the development of best practices.

Code of Practice of Safety Management for Employees Required to Travel Overseas

Finally, the Labour Department is urged to consider issuing a code of practice of safety management
for employees required to travel overseas to take account of the changing labour market conditions
affecting employers and employees in Hong Kong, and to encourage Hong Kong employers to
implement tailored policies and procedures designed to protect the health and safety of Hong Kong
employees required to travel and work overseas.

May 2016
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This white paper has been translated into Chinese. If there is any
inconsistency or ambiguity between the English version and the Chinese
version, the English version shall prevail.

LERRSThR B B RS SRAGEA - A0 ~ B ERAE (AR A ERT
2B RABEX IR A AE ©

EARAREEEERLERAE R AT A
Farzana Aslam’

FERE[ITHEEES LI L FEES T FhF T2 B F L AR ERITF - AR EEE
EHUESTEL BRI FEZAIA T ERHFEFEF - XEKEE —HHZESEMIOXEEE AR
FPELAVEEERE  URERUEEERAMELNBEZEY & FilEHEEELTHEESEFE
B2 RET LITIEGINEBIEE - FEKEFE D BN BETZHR  HEUTERE
AR E R 1E B BERIEZ (FARAT - BIZ NS B R LN LGS T (EAT BRI £ EFE

BEEUATABREEZRRPOMEHEED - 2K
LR ERRURUS B - BHEEE QSR
BEEREREISI S HEXIFERRE - EIRN
TrRithE ¥R 8 TIRHMBIERELEERE L - A
NE IR HESKE S P DURED ~ BITHA - FEITEE
BIRRERITBAMEANER A - USREEHHE -
RIEBINET - AZRBENEH  5—ERERIE
EREBBIRENEREINESAEEREZIE
KBNS R

R DR SRUDBINATEREE L(F - BE LS
PHEBINT RSP EEH 2 2R - FEREE
BYEBLTHERNRREREEIERLG - f
W REABREEZESSNER TIFHE - KR
PR T MAYRE PIREEE B AR © REDKEE
RN IIENER S RFEENIAERE » SREIS
EHVE - FIEEHE LIEESOIERLE - BEER
B HBNEENRERBABUER - WA
EHIZ - R A GRERERRNERIRR S H 5

REEERRILT ; BRI Mt EEAS I
o0& Lara Logan 7R BB EEMEREIL 2
2 Google BIFEHEE WaelGhonim #1221
HEZNZ0H  SLRFAVE RIS AHEZE
BUARBER TEFMTEENESRZRAR - S
ZEENE  REBBABLRINSRERASE
BHiE - BriER BEREMEEFEEUWER
BRI TBIR  —HII9AROMEIZRERMEE - B8
RFERBT - ERELRDBEHNIFREVIFZETIE
HEEE - FRIEM MR BREERR - SRIBIELAR
RZEAIBR B EE L BN - EEAER
T BREDIRFREBPAEIEREERBAZINE
EEREEIF—REEIBEEL  #miREE
FRAIBRRR  FREBEEKETFLMNY
MPBEMERIE - AOREEANLESHEFAR
EARETEC T RTE SRR - WiRETE TR
ELUREC B LR o

| EERBERBREBER SRR PO B ERRERE -



EEEIRSENIEEEEEE

ERRIHREEETBILIERITARERSEE R
E TR R R R R T IR R RE R ZIEMI AR
EEAPTELERRIESEES HEEER RS
¥ o MREFMIBEIER FEEESENEREZIE
SREREESHN > ARERAEEZBRSEPIER
AR - BRI UEREEIERN AN AN E
3~ QA E S DIR B E AT AR = LT R 04
& URESERMZBESRHELF—RIEN
EREXZFBNAE ) NREATEERVB R BRARRUIAIRK -
BEETFREEINENEENE LR LEBEME
& BRIGRFIERBERR D ETESMHE - R
BEEEMERR - BEICFEBERRD RENME
WAL REHRR

(—) BEEEEEE

TEEEL  BEHESRTERSTRZENRE
FHEERRR - BEETEREBEE @ EKEIR
BREBITEMNERTIEARRE - EEEEEE—
B BE@EHREANEST  RUBENGE
T RENIFME  2E2MFEEEHETARE
NEBNEE ARG SREEAEBHET
MmeEZKEEFRMGEEESEURMRZEZTIE
wEs - oEREEEEMEA - TFAAI8EER) &
BIME TRHBS(UATESN - BERAREUEREAS
ErREFNRERKEN S —BQSMERINEE
o

Lee Wai Man v Wah Leung Finance Ltd [2004]1 HKLRD 1023

ZREZBEMAIREKE aFEERE EBEE—EBAE ; EXERTHR  ZEEH—fERNE
FRORMREISZEKEMENRETRO @ CNVEBERST - BEUATHUN ESRBEERETE &
EREMRE TIRIE R = AEHBEREET  FEHERSARERNEALERE T - ITF
EERFDEERHNESTHNIARHCRALENIIFRG - FAINERAFIBEEE > XG0
FMHREEITRERIEEME - FERS  HRERBRETOZE —REBLTASIERNASEEE
THBAS)  BERENE THRBHLERFE BAERSRELSE - B BREEE
EYE=7 BEABAEREE=ZPAERFREESEMZZHNER -

17

° ARETWREES B IERMEERESTNEAMI » BEmployment Law and Practice in Hong Kong (Sweet & Maxwell Asia, R.

Glofcheskif2F. Aslam#s, 2016 H _HR) 558NZE+—ER. GlofcheskiXE °



E—H7 (REEERSENHEHEEE

FERUNFRT  —HIiINERBNSEARRBESETFAESTAEZRH T ERHEX TR - &
1 8 ERFER RUEITEZIESIE

Ng Koon Ki v Hilti (Hong Kong) Ltd [2004] 2 HKLRD 634

ZEERRETHAR FETHINHNRMASR  EERBRERLIEBI ERRMASREFAE
EBERNZETH  WHERFEEARBRINERMINIETSZELRE - | BREBERPZEEES
MAR—ENRERE - BFEISRERENATHRESHERERBEIT TS  HEEENEE
HEEATH > MAREBREIRESILENSHEESRTFNRREREMNE - EERS @ BEHEES
nNEZBTRELIM - MERIETERE -

I%Z2 TIERRHEBZHURETANEZEL B - WELIRER T AZRM TIFH AN EE

FEQEHILIF  EFMRREEENIRFEELIFE - UERAESEIS LIRS B
FEMRBABESREEENRZA  UERCPIAES CEI T LEHLIFRE  (BSLREIKE
ta7 0 ELIFRIFWALE  MPIBEEFWRLIF  EE2LIFRIEEFLERIUL - HiltiR BRI LT
10780 - EIE—IREREL EEE 5 T S IEHET SRR - bR EZHITIEFE ) - FEMEE®

BEEEEROCMAGEERERSE  MMERESEESII NI ZAFLEMR » 2KIEERIEFERRERN
g A FF R O IR B B 2 R BA R BN TR RN 1B I

Palfrey v Ark Offshore Ltd [2001] All ER 304

ZREHFIEASES FEENDRMATATIE  ARELERET - ABRPRASELBR - M
REWSE FNR TR - BEHERFERREEOBE RN IGE B RS IR EEREH -
8RBT -

3 [2004] 2 HKLRD 634553288



BEEEEEAMENSEE &

R

63\

ZEEEERRETRRMENATEZENR  DEHMERESEEINNEHTIEZZEESE - 2015F 5
HIRTMRABER - RPZESETNEERSRUSFER - 1 9

Dusek v StormHarbour Securities LLP [2015] EWHC 37 (QB)

BE A BRI REETEEZESIUEREES B IIFNBAEAZADENRL - FEFYL
BMBETMELIMAE - BERETIRAEMEMKE  EAEZMITEEEERE « FuR » 28 NMERIFIEN
MWEZBHUITE - P RBBIELERR - EREEAETHEASNLZCHABHEEHIWEL
5] B ERAZETHEASIIMMIL - TR BETRBREHESE ORI Z ZRHEE - FIURENRER
BITZBEE - FERS - BEHRERTHEZEEEURFREBRD LER MSRRE ; EEEZRA
T BEEFE 'TBROUMMENREMERERANSES - WETEETANRER G - BERES
BEFRBERRFERERETEREM - WHESETHEEREREIE LA REEINIER - ERER
= EEESHIBASHEMNRTERE  TREICEINIEEZE > P FMLEENSES

SHiE - AHBENZFERUTER

IStormHarbour R B KAILE » (2M0FE L1 an..... BRI EFE CHIZR - SKIIHAEREE
NEE BT ABH IR B RERELEBI ST BN LREL—IEF  EREUKEAZE
ERFFLUKB I TIEBRIS R » SRS CASH K IEIBAINE -y *

Cassley v GMP Securities Europe LLP[2015] EWHC 722

—RREXZ BT FRFERALTA BHEISIEER R BRI R A < BERERTEE - RALEERERE R BE SN
RIERER - BEERITHIA B BERpl S ERBEE L EDTE) < BERS  BREERSGERTEER
BEEENEFREE X BIFIFASEDRERIMG - REMBIRS - BXBBHEKELSEEH
it ~ FURINER « ZAE QS NAA RN REREMINRZE - MIKEEEESEMRER - MR
R~ MBS ESHERE - URAEAS EEMSERZME  EMBERENBRENEBESEDRE
BEZERSBRIMEERBTERSMR  BERETEESCELIFEREESRERIER @ FILARK
R

BIEESTERERDSERKREFERESESRXEFEEHRIE  TRIEREEENTEBRRZNENE
BE - EERUTHRS—EER  REIEZRTEZENERIESET - VBN TIFHIMAETE » HHIRS
RYBEARBBLENOMETIF  FERDEEIFERMEAZENZRSE - B - AIMBEREHE
FrER: - BEEEAERYET  MEENEEERNSIEFREEER] ERERR -

4 EEmAAF 2016 B19 B REIEE E FHEHEN :
http:/ /www.bloomberg.com/news/articles/2015-01-19/stormharbour-liable—for-banker-s—death-in-chopper—crash

Cheung Chak Fui v Sun Hing Organization Plastic Management Ltd (unrep., HCPI 91/2008, [2011] HKEC 1299 °
8 Wong Wai Ming v Hospital Authority [2000] 3 HKLRD 612 (E3A%RE) & [2001] 3 HKLRD 209, CA °



d\

\

o

B

20

(BEE RSB E

Li Hoi Shuen v Man Ming Engineering Trading Co Ltd-[2006] 1 HKCFI 53

—UEREARETFNREERERMERE - ZEREEMAURMEENTELIFARRE < EERD
= RESEEERHEZEZNGEE  EREBKBEATEUIMIBIIF  KHERRTELERNE
RS-

ST HEIAE— 2R ILTE ZENIE IR B IEHIH T B 2B HFRE - /T L REE R ESEARTE
WIEH » XA THEEHHNEZKTF  (ESNEN B SIETE R B PRI HIE/EGIE - 75— H * 1IBEENL)S
FEJRPEIAEM LS - ERABEWET » WEEHEFUERRABESHNTE - BTV RIETIESTE
HEHCTRTEN G 2R AMERIM T TIER - (RIESEHLEBESENTE - BLHBESEX

LA ETHERETRESEEZ ELIFEXE - ) /- HRIEEREE

& Li Hoi Shuen 2 - JERESR A8 TELIFAR
2 MEIA - KB TREERRRtE St
ANEBEREMEEERIEBMAR - 2OZ2 T
FEEE) NRER  EEIRRBBUARENAE
ITHfERE R R D EREBRMEN - BERBEESE
TEEAEEEREARLEMA TEERERE
YR EMMEEERD REFIHMABIR

(2) (BERLZREEIFE) (FEEFIFE5098)

(BERE REEREA) £61kE (1) FRE 8
BREENBEGEMETELEN - EREME
EIFPNESNGERBE - ) MEAIATERE
BRESRIFitEAE TEH  (BERRELE
BRARG)) 2 TTIRiE) BEZES  HIRELD
Hh - HREE TERETENEES, -

EEZBEE I ERRHTAER THRNEEEER
TrEz&G  $HEM - BIE - PENEHNFRELEE
SMBEFHRY > UMERERTSRERFERE
B REMFNEN 155  SIIREET - DI
RESELIFPNLZHMEE ; #I5 TIRtRER
BLERASEERE  UMEBRERESETZ
ERAERERENIFRER - (BEZEZ LR
1RB) BT ILRVRRGIM T R ERMIRFIEIN ~ BAKIE
e~ R TIFIRIE « TIRthEaEE » SREA TR
BIERNS ) BEETHEAEBHET MK

RSB BT MERESNERRZE

MEREMETHEEN NREHNBHERE
ZENEE  TEERESEREIIZERNEMER -
DU A BB L bR & BRIt V) B pI1TAOFERE » DA
ERERERE -

ABTEEEEREETEMNERT  BE—KEESE
BIEREIR - (EERE TEE - A ERRE R
AT EEEREERGEEEERRRNER - £
HEFE  WE  EEIEMASNRETILH AR
BMTICERTET > BJIR (BERE LR

TRIE o

A (BEREREEREG) RBTEAINERE
ENfEREEBINEMBEREERI  BRFER
BRITEREXENELRS (FIUEERHMATE
HER 158 JIREE  DHERESELIIET
MREHER) @ ERLEBRIFSERER (B
XLERBERO) MBESR° - #A (BEZER
REGFA) E2EFHNSEE  REJERERE
ARESREREESE  SIERFHER - (&
BRI BEARREEMALTTILMETRT » 4555
RS LRIEETILAREFET - Bt > ETIESE
TEENNATABEREBHFEREFEEMENE
BE  REEERERSHEMIL > BRE—D
ESIREE -

7 [2006] 1 HKC 349 5541€% -

S (THRTHCEEG) (BBERIE 59 ) FOAESEMUNETHTETLRN RE) B TRE) EHHSSEEHEZ TEhRE

(RESES STSUNE
O EERBIERR (TR TEACBIE0) RiE -

0 g (e RERIEE) BR  BR (TRRITEESE6) FOMERRT REHRMIIETR o
" lee Hang Kuen v Chan Hong (unrep., HCPI 548/2002, [2006] HKEC 312) »



(2) (REHERGY (FRIEGIH282F)

(REHEMRG) RERETENRBEMER
M BEZ  BEREENZEIRFERERE
EEHAZPRBNBLERERR - (REME
&P B5MRE (1) MEKRBEMETY TEXEL
FHEETBBRINAREEZE) VES - (B
SMEMR) BEBEGINEE  NMEBERKREER
TRtESZIEE  LERRREREBUINZE

(BEERETRYEE S E

BF - i > (BEMEMRG) £5E%E (4) R
(9) IHME WREBEBRING > EELERRE
BRETR TR T - & 7 EZRUSHITIFNEN
WHEBILTFER T - AR BEEQE BN
7328 A EEEB SN T B B AR 7y
2B REAMURETIR  AESBBNEN > A
EFEEXREIFHEETESNES -

Hsu Shu Chiao v Lung Cheong Toys Ltd. (unrep., CACV 754/2001), [2002] HKEC 188

—HREFEITEERTF > HEEAMRMICR=TEMRMIERIINETR @ {EhaEiRER
YBETHEERERER - FTHEQ > ZEEFELFEZFRR  THB T ZIMIREBTE ; BERIBHEE
EH@ERLNT - ERDERXBRIINNELE - TBEERS > BIMNIIFHZETFRBEDSIE ; B
pefttsRaA B T R T (RER - FINAEES R IIRITSEETS) -

kit

LIREEWRE (REMEMRDD) E5X% (4) R (9) BAERRABS - 8FEELFEA

FESRERAETRY - ZREAEFBIMEE T BHSERDFIREN  REEIFHBEES

AN T FRALB T ARIES —EEEBUIMET ¢

[BZ% » FLXBEEIE IR C E S ARG T LR » )ZBI R B RLS R T
TrFAYIE... BRIR 2 &8 /E RAESIRLELIF - HHEUER - AR ZE2EEERL
EEZ T BRRG  UREEZEIRAGEBES L5556/ % = &% 4 RIGAR -
BFERMEZEEEANEERFRAFHRE. | ° — 8FEELINEEREREE

21

2 (fREEEEG) $30B % -
'3 [2002] HKEC 188 55268 -



ok
d\

\

B

22

(BEE RSB E

Chan Ho Yuen v Multi Circuit Board (China) Limited [2011] 5 HKC 565

MEREDPNERSEAE LNERERIN  —ARE  Z—ARES - ENWBREREREN
RN THECHATHRE  BERETIFVALFENRE  BEIHERELE - BER > MBEER
EAFBRERHNZETAEREERE ; AR > thASAEEARHRS —AREFTEREFRIOKE
B WRAFHFENMWKERLERE - BEVARSE © HIRRINEMNESSTLIFFENZREIE
HAR - REBRAESE - 0I R BRELFT - LREERARIMTERRBERALFTHENNLR
BEREEE  MerEFROKEE (2.5/)0\F) EBERTERREENITE B LERBINEER

REEBNREE L BIERR (BEMERM) REL > JRA/RISZEIFEHRE -

EfIENE  BREZEELIMA TZEIFHE SEOTIIEE  EEMREM

[ ZEEZEDEE T FREFEBEET - A58 AN S BT IERIRE - AFLEER T AT ..
HRMIE - HEES T FAOKEEZRAEBIZTIELAIE S AIEEE 2SI XIE - Tt IR e AR L
REELEFIEHRE - Biae VB TI#ESH T IEEF  (BSFIFEE N FEESNEHRHRE
E o WS} BEL B RIREEEKRIES KT RIIBHINRLZETR - EX WA ELTEHRELRNT
F HERRIER T @ B XER BB T B B L (PRI H0IER - IRIEES - ™/

- BEREEE

BFRILRRIERME

ARBAE  BREIFHBETHRETENT
FREIAHHRRERZERSE - HEMEFH
el AEER  FECEEESERERERRERESR
RERRESEIFTIEESRMZEE - BBEEM
FHF R AR ZESEEOSIINEENRREN
SE o EHE TITIEithE DIONLEM TIFEEIM
SMOREREE - EREEERBAZBRERMAER
PERHUTEN - BEHRBZEBREFTELI
NEF o ORERASBFENERT BRI ERS
- MEREEZ B IIEERNRER  MEXR
BRIBEMSE D RE - EIREEBNIERER
BEEIMNAFRIRE R BINLIF  RERKAI UL
ZEREERP > TAES LB LR - 2013F24
NBERERERINAREREETEE - B
RIPEERBBENAET - WEPIIBIEEINKRES
ik ; AR > HEMA—(IEENRES NS R
AR EEMNRRIRE RS BREEZEETES

BiERIEHARELY - MREEEEBSERRF
PIERAMNARKEER S RERINFEN L ENIE
5 BREESHE -

AEREL - DMEERERNEBR NESRN—E
RENEHHENAERE - BENERSTEE
BEMETNEEANERERELLE - BES
FREMHLIESER - BATREBNQELR M
RMEHEEMNENER L FRINRBRRENKE
EA@mER  BIRERRERETEESE  BEKR
BRETRZEEEMELRESHR  RAERFH
WWHREHFTRELEREENSHLEME °
I - TR R SRS TIF P st E B RIS
BPgEM R REETEESENE —F  EFER
FEATERE - RRHEEREATEZRERS
ENEEED"  BEETRBERLEEEE
SFEERIENME BT RPN BEER  DERE
BEASHETOEINENCEHIRES R
Bk ERTRIEZEREESBERE —EA

A

=

14 [2010] HKDC 208 511965 -

® B Uren v Corporate Leisure (UK) Ltd & Ministry of Defence [2011] EWCA Civ 66 » Smith JEBIEY: © [ELZBE L E TR EEEFIESER
JBAYEE : 52 Wilson’s and Clyde Coal Co v English [1959] A.C. 60 » TEFE K » BT ARG A E (TEIE T ZiE 4 B FAIRIFZIUL L) ; Z0E 8T
WUBEEEITRRFHERIEE - 285 T FEE » (B—AREL R E AL - TEFHEK - JZEHERBIHEETFJEE  ZEIEE -1 (BER)



BEEHER - SRR EHIEI BB S bV
Ao EARE (ER -~ Fik ~ R BRAE
) ~ EEBRBAESIbRE) (WA IEAER « B
LERHAGESRES)) HMIBEBEH BIBHEH B
B HEEHNAGER) - BRENRTEER
MOMNEES TRBRRRERE -t () SEREER
F S RIS TS Bl hIRIRR R - RS RN
E TR N REER -

ERUGEE

HREHFTEHINAFHEBINTFRRERITIAR
FH 0 AOREIEAZRLHHRESREAHEER
BRRERREMETHIZRERED - BRESLIIS
HEBITHFNREEREANEHERE > T2
EREENGRERSEMEEEMRRNERNES
18 -

e EMERES BN BB TIFNREEZE
PR EmEH R BEETR 28 HE - B
BLEFLEETIELEERTE  CrREREIER
P BAMBIREE A - DU RSB R B m Y 75 /Y
BIZIRSLEES - BEMENSREEZENRE M D
ZPrE8E - IR RRAR S B A RIRAER
WEHRZ AR > SEIRERSEL - B2012F
g BBLHASDEKRERTERENRRAER
EIR%E - 2016%F - BERGMML (BR - HER
BRIEES) - EUTERERERSS TRE
TR NERER EREERERET
HOMAFE > ZEREEK LA S FINEPTIRENIER
B S 2REL ZHIFEN

N/

(BEERETRYEE S E

HEERAEMS @ EFERNEREIREEFEHN
BE—ARPIERRE LR RNMS - e REEEESR
F R RAOBRAR M - BEEZERINNIENS
EMNERY NS REMAEMRLER - FLL > EE
SERERESN e RSBREENTEREEEER
A MAZARBEEBUEERAMER  EREH
FRNEESESHRENREREMEIEEER
AR FIERR -

B85

23

© FRNTEULRME SRS (B  HBREAHEE3) BIE

http://en—rules.hkex.com.hk/net_file_store/new_rulebooks/h/k/HKEX4476_3841_VER10.pdf



24

y \EfF'JZ_J’E H-:Pﬁ

ﬂ

(=) ARAE

MEEEET T NSFEBIS > PR TZUE
EEREMMEHBRERRAZEZNSREEAS

SEENMAEN - BERUBHEBREENEI)
NE TR QEEHNRRER - XETRBREE
B £ A B2 Bk 7 SR R REE T8N S I8
ANER - FIEIKZRENEHEE  UHESH
MBS L 252 8EER - EEIFSOS ELEHE)

R 1 SHEGHNRECRBEZPAREN

Bﬁﬂ’] EIZIN

IARBSIRIA N B IRBEREIER

T MIREERKR T ZUABBIRSOS IREEFZ2
BiEHaK - DMEEVSERAE - BERABIFEENRE
BERRELT  BABEBRTREZHERIESER
BREESINBIABYIEREZRERZ RS
HRER > My ZAEREENKCERERE -

ZHGN AV BERRBZHABBNEFIII TR -

BEEE FFFHEE ZEhERAL = F=E S RAESAH
1 B MBS R T ETE EEANER  RBEATBIEE £ 4,400/28,900
(BFEPREME TSR
2 BERAIED EERZBERE £ 7,360
3 FREREATESE TR (BHERE - RS £ 16,461
B - IRERRARS)

BRI T R EANEREE (FEFH) £ 7,223

TRRREERHER EEANEREE £ 4,500

BRI B S S EEANERBE =il 8,000

B FREAR BN ST IES S JEEM 220

R GRS REpREEREREE £ 23,300

Bl AR TR R EIERE FELET 300

7 REFSBINEEER
ENSHRMENEEDEE
AR ERBEER—

%5 —H—\IEL/)\EH'

ERXZIERRAERFE

15K L IERSB

EHURKEE - BEBAER
B ARE®EIRE S 18RRI 8URK
ERFHE  FRRBREERTHERIER ;
b RIRARA NGB IEMH T EITEERH - B
IR ST D BT IR TR R R T R P A P By £
X SENTRARHEREE

HIZSEINGER -

KEFRETR -

BEIES S

BEEENIIK

RBIRHER G2 B E it H A8 B s IR
BRERF  HREEMNEEINAHNTFNE
SETEEREE Itkf#\ ELFREMEEE
BRROLEIRE R - BIRSTTMEhIE > MTREFILE
SMENREMEHRARMEES - U EERHE
It <5 L Bz P #% BR S AR P BE PR ER AU AR IR 5 R B R
B > BRTN—AI25hE AT A M ABRRE o ISRIEE A
BEZZHEDKCE - U HMARE « (— )
BB LAFETFREMEEAOER TS

(Z) A ERE s R BRI AT é?ﬁlﬁl%iﬁﬁ%ﬁ?




MREREEEERE SN AT TIER:
PRETE R RZRVIE E K A A N EIRBUEREE 7

(Z) ARER

B RS EEINET TIFERARITIMEE% ENBERABBEEBRARIZH - URIBRESRE
ANERNRRELZHEERE - R2HIIBLER P AT T ER EE B ARAOINRS
MENHE - &5 RWELFhIHEUINEZTIMG

R 2 MAGRAE - 2HEBEIE MESFIEHAEE

BEDF RS EHNERLE ZHEBTRBEERIAR"
NEEREE 4
B TFthRAINEIN 215 4
BBt 2
TRIRGIZR/ BN 2
W RESRMEL 2
ELRS 1
PRIFRGSERS 1
RIHREZ MR 1
RERHEHEH 1
REHEEZE 1
RLEERHEEMHIMFERE 1
B BRSNS R IR R EE 1
BYTERR 1
= 1

)

25

V BFBEREEESOER  MIFSRERSROBEHE -



BETHD

26

MEEREEEBIREISEIIN T TIER
PRETE R BRRIEE R AAE R AN EIRBER BT

B LR KNEHEH SIS LA BERERFE R
ROTENE - R EERELEIEAERS RFMEN
EREREIEN - RIFIIZHERMABERETRE
5 o Shsk iR RIS — AR EER B2 LIRFEA

HHHH%

HFE - SHERANBREARF BB ERE
BREENERTERERF T BER - RETRRE

&

R IARGERAE - REEFESEBERAER

FEpsELE (IRZSHEEBEVEEERSEEARES)

RABIMATHBARER S IR R
EEE RIFHIMEAS FRRTHE
ERERPINBEERERET A
FRAE AR SRAR L BAR 24/ IS B IR BNV R T
ERTRBEFHERRER
1R B e TE R R LB
s ERENARKEESHEILA S HEEER
HERMEREEMNSENETIIRFTRAEER > WA BERES
B1) a4 1 S 1 ERAR A B S A SR 8
ERRAEZIRITH
ERBE—REDRBEIRAF T B YRR 5
RIREINE AR EDEFR
REISERERZNENIRE (PR EANEERIFER)
MR | Rt E R EE R
ERIEE CEERRZS
EBEBRILNEMREENER
THERE AT - HERELD R B BEZ IR

BEHE AR ES RERR
RHBMEAEHEEE
HERBEEUE SRIA LR R S LM TSR R
ERTIMTFEASNRERR
ZHERE AR - H BRI RAERITRE
i SE i
mETREEFHERREN  BRESNIFSESE R
BEBINE BRI - RMMEREDATEHITR
fERTIREEFHRERRE > BB ESERITMIES NS
IR A= N
EHFHENER
Rt

‘




MREREEEERE SN AT TIER:

PRETEREPRAVIEE R AU EHRIA N ERBEREE

iy

7y
]

B2 MR ERFEE MRS MBI R M
B BEEIENERELRREERERNEE -

’%%i%ﬁ%h&ﬁ@%ﬁ&%lE&%Mtﬁﬂ&ﬁﬁ?ﬂ&
BE HEBRMmMZSE -

B2 B EIEXH REZIESEIBRES
ERT - BERICIIERNBRREZZERHR
2 BENRIBERDRGIES S REINTTE
HgERe2EERBNERE  EERRRERE
BREREFHNSEEEMEFAREESR -

PE 2 BN R E R R B S IR TR - I
AIEREE S REIINE BRI RABETIRNE
MR - Al WIFPRBE 2 EERBRERE DR
Eﬁ?jﬁﬁﬁb{%ﬂﬁgﬁﬂE@Eﬁlﬁﬁ'—ﬁzf°ﬁ-%%ﬁ’\]

 BEREETRBINABRBRHERR - EE
Eﬁy‘ﬂﬁﬁf?"

MR ERRRERHESERBH RGN ki
RiEARSAEMBTREZIESE  HHIZEEM
BEINEFFARARMEE - ERSEISRT - ikiE
RIS A EIE B ERUINEETIRR - PrAE
SERENEEGERRA MM/ MZREEERRELLF
— R EIPTE BRI ARSI R RS (E - BRI
NAEEERMEAREETR  WIFE{TIREZIES
F ; MARIRBRREEHE BY R - EiRkERRE
BN EESEEAER> AR EIBERAHY
EERNEREEEME MRACLEAREE - BE
KRB (R bR S (R E LS AU BRUEN R kT
i BEEEEESSHBERMR -

MR HIEN TFES2REEE - BEMKHT
ZEITEEUIN  ZHEASRERZZREAMER
NEt - BERTFEXREZIERMESBINEM
RERBNEERERES  AREFEBILIEAS
Max AR B2 2 @ baat(h » st EIsiEE DR R
FaERE S IIFNRE D BITAFIEERRE
BEF - REIFETEREELZZRIENEELEE
RMEEEE - DIREUE S B E R ERE SRS
FEREESR - W T ER S RITE) - RIEE
ORZIERETE - ’J\ﬂEET%EYE'J? Sk
MNABEERESZE - RHEN SR TR » i#
RAEREEIM ﬁ?éi}a/f FTUBEENREELT S
BEREARRT o

DM RENEZEZRZ RES BN FRER DA I
BRERF  WREE-—2HEIENCRIPIE
HIIHIEN - RS BSHNEIIIRERT EN
REERE - ADREREEBINABR RIS RARE
EzzBRENEHOZEMAE  VEAJTE
I > AmiBERENEIRIPTERA

MAFENBELEZRBA =R RRERR
AU R TRFHER(RES o

)

27




s — 3y

BE_Eo

28

MEEREEEBIREISEIIN T TIER
PREEEPRAVIE S R A BE AN EIRBUERERE 7

ZARZHERRERER : BUR - FAREIRIE
s
1. 388 HIE  HERERSERFRRINE (SPIABREREIE) BRI

TRPIRBENEME  IREDE/MEEMNET - SRR GHNER - SRARERIREMNIES!
E—TSERNRIREATENEE -

1. HERATE LR AR IERREBRE - H TR (XE2ERTHETRNCE TRREHE)
EERLERRNREERNRAERBESISDNEERET » I BIERTEEREE REII EF T
= e

2. RBRRHEIES L B S hs A TIEHRAELEBN P BN ek ~ RUURBRRIZEHSET - &
SNAAERTHRTEERER - ARTLEERESRIRFHELENERAS -

8. MEERMIAHINFRETER/IMRE - ABRE (RNERMEEHABRFRERRZE &K
KL ZE  AARZERERSE)  REERAHBETEENT @ SUSIERE - IREF - R
B (IR BIREER -

A4 FEIRIKREAFRIESFEMNRIEINNIE -

5. AERENEMLBUF « SNREFEBIFRIEFHENE (MERELAES) WERESEIASEEI R
RATTES|HER > SRERNRTERE  ERRASRE R EMAEERE ST > WRHERE
SIEENTFREE  K/AHERESFJBRSEMNERKTRERIAR -

- BREERZEIRERNMERRRBEENREHE - URREZIERIMEA -
- R B R E AR IR B T BEREIMNIR, - TERERKEFERAESRBIE -
 ERERAAMEEREN  EEDATHTEMRNREFLEM L - ASREEER -

- BERBUIRRERIE > SMEEEREE SR - B EEREHRERZE - B
RIFUAH R LTHHRTEM -
RiE
1. HERESPUSHEINEIMFREEZZHR © JIRRES EBRSNEEHE - fIIIHRE
I BBINAEE - BN S MENTRBRENEINAFRERARZBERL/REXREHE
EE SIS - ERAUBFTENTETLNABANERBER LRRENBRNAZ - fIn
BEEBIMABHZEN - P ReFTEMG R MG RERTE RERGEER -

2. BHEL BRSO BN R A BERE EHENEELRE -

© o0 ~N o

BELRRTIFAEER  MEFATERT RBEARES TR BAVHEIMR - UERATEBREREH

ITHRERTERETHFIEREBENE -
FEBIMRESREEETFTR

&z P IREERIIFTERIRRENG THSHERAGHEL  AFEEIHEEFLLEERTIFT
8 IEEEBRESTLIIMHEBHINTNTBREBRESITENBERERR - MURIEREMRREE

ZE e

2016F5H

8 FFIA TAENRER (2RISR I © http://www.labour.gov.hk/eng/public/os/manage.pdf







